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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA,  

ADDL. CJM, TEZPUR 

                                   N.I. Case No: 18/14 

                                  U/s 138 of N.I. Act.  

                    Sri Sanjay Kr. Sah……….Complainant 

v. 

                Sri Mr. Balbir Singh ….……Accused 

Ld. Advocates: For Complainant ……… S.K. Singh and others 

                      For Defence…… Sri Biswajit Purkayastha. 

Evidence Recorded on: 06/10/15 

Argument heard on: 17/6/17 

Judgment delivered on: 07/7/17 

                                                    J U D G M E N T 

1. The prosecution’s case, in brief, is that,  the accused Mr. Balbir Singh had 

taken a loan of Rs. 3,00,000/- (Rupees three lakhs) only from the 

complainant Sri Sanjay Kr. Sah in the month of June, 2013 in the 

presence of Raj Kumar Singh, which the amount was to be refunded to 

the complainant within six (6) months, i.e., December, 2013. Thereafter, 

the complainant requested the accused on the first week of January, 

2014 to refund the entire loan amount. On 13/01/2014, the accused 

approached the complainant and with an intention to repay the 

outstanding amount handed over a cheque bearing no. 106203, dated 

13/01/14 for Rs. 3,00,000/- (Rupees three lakhs) only drawn on State 

Bank of India, Mission Chariali Branch. The complainant presented the 

said cheque to the State Bank of india, Tezpur Branch for collection of 

the amount under the cheque, but the complainant came to know 

through intimation dated 17/01/13, in writing that the cheque has been 
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dishonoured as there was insufficient fund in account of the accused Mr. 

Balbir Singh and thereafter, the cheque has been returned to the 

complainant along with the said intimation to the banker of complainant. 

Thereafter, the complainant issued a legal notice to the accused through 

his advocate by registered post on 12/02/2014, and intimated the 

accused about the dishonour of the cheque and reasons, thereof. 

Complainant requested the accused to make the payment within 15 days 

from the receipt of the notice, but the accused has failed to make the 

payment. Hence, the case.  

2. The complainant had filed the complaint petition on 01.4.12. The 

complainant side has examined two witnesses, including the 

complainant. The accused was examined u/s 313 Cr PC. Though, the 

defense side had expressed its willingness to adduce evidence, in the 

beginning, but in spite of sufficient time given to the accused, no  

defense evidence was adduced eventually. Heard arguments from both 

sides.  

POINTS FOR DETERMINATION: 

a. Whether the accused had drawn the cheque, bearing no.106203, of 

Rs.3,00,000/- dtd. 13.01.2014, on an account number, maintained by 

him in State Bank of India, Mission Chariali Branch, for payment of the 

said amount to the complainant from that account for discharge of his 

debt or other liability? 

b. Whether the complainant had presented the cheque to his bank,  State 

Bank of India, Tezpur branch, within 6 months from the date on which it 

was drawn or within the period of its validity, whichever is earlier? 

c. Whether the cheque was returned to the complainant by the bank, due 

to insufficiency of funds in the account of the accused to honour the 

cheque? 

d. Whether the complainant had made demand for payment of the said 

amount of money by giving a written notice to the accused  within 30 

days of the receipt of information by him from the bank regarding the 

return of the cheque as unpaid? 
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e. Whether the accused had failed to make payment of the said amount of 

money to the complainant within 15 days of the receipt of the notice? 

DISCUSSION AND DECISION BASED ON REASON: 

3. PW1, Sri Sanjay Kr. Sah, has stated in his evidence in chief that he is the 

complainant of this case. He stated that he is a businessman by 

profession and he knows accused Mr. Balbir Singh and had good friendly 

relationship with the accused. As such, by taking advantage of that, the 

accused approached him  in the month of June, 2013 for a loan of Rs. 

3,00,000/- (Rupees three lakhs) only to overcome his immediate financial 

needs. He stated that being the friend of the accused person, he 

extended the loan amount of Rs. 3,00,000/- (Rupees three lakhs) only to 

the accused in presence of Sri Raj Kumar Singh. The amount was to be 

refunded within six months, i/e, within December, 2013. He also stated 

that he is not a money lender, but just to help the accused, he extended 

the loan to the accused.  

4. He stated that he requested the accused person on the first week of 

January, 2014 to refund the entire loan amount, but the accused offered 

to refund the same within couple of days. On 13/01/14, the accused 

approached him and with an intention to repay the outstanding amount 

handed over to him a cheque bearing No. 106203 dated 13/01/14 for Rs. 

3,00,000/- (Rupees three lakhs) drawn on State Bank of India, Mission 

Chariali Branch. He stated that exhibit-1 is the Cheque No. 106203 dated 

13/01/14 for Rs. 3,00,000/- (Rupees three lakhs) only drawn on State 

Bank of India, Mission Chariali Branch and exhibit 1(1) is the signature of 

the accused.  

5. Thereafter, he presented the said cheque to the State Bank of India, 

Tezpur Branch for collection of the amount under the cheque, but he 

came to know through intimation dated 17/01/14, in writing that the 

cheque was dishonoured as there was insufficient fund in the account of 

the accused and thus the banker of the accused returned the said 

cheque back along with an intimation. Exhibit-2 is the deposit slip of the 
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State Bank of India dated 13/01/14 and exhibit-3: Forwarding of SBI, 

Tezpur Branch, dated 17/01/2014. Thereafter, he sent a legal notice 

dated 12/02/2014, through his advocate by registered post to the 

accused on his addresses bringing to his knowledge the dishonour of the 

cheque due to insufficiency of fund. Exhibit-5 is the notice dated 

12/02/2014, issued on the accused by Sri S.K. Singh, Advocate and 

exhibit 5(1) is the signature of his counsel which he is known to him 

personally. He through the aforesaid notice requested the accused to 

make the payment within a period of fifteen days from the date of its 

receipt, but the accused neither postal cover nor the A/D card returned 

back. He stated that exhibit-6 is the postal receipt dated 15/02/2014, 

bearing no. RL AD CRS062342773IN.  

6.  Hence, his advocate wrote a letter dated 13/03/14 to the Department of 

Posts requesting it to confirm the date of delivery of the notice. Exhibit-7 

is the letter dated 13/03/2014 to the Postal Department by Sri S.K. 

Singh, Advocate, seeking confirmation of delivery of the aforesaid notice. 

Accordingly, the Department of Posts confirmed through the said letter 

regarding delivery of the notice on 21/02/14. Exhibit-8 is the delivery 

Report from the Department of Post dated 20/03/2014.  

7. He stated that despite receipt of the said notice, the accused did not pay 

the amount till date. The accused handed over the cheque knowing full 

well that the same would be bounced due to insufficient balance in his 

account. The accused through the aforesaid cheque offered to repay the 

loan amount but without genuine intention. His cheque dishonoured to 

his dismay. He stated that it is furthermore unfortunate that despite 

notice and information, the accused deliberately not paid the amount and 

by the aforesaid acts, the accused has become liable to be prosecuted 

and punished under the law. He also stated that he deserves to be 

compensated. He also tender in evidence the following documents and 

mark them as exhibited as under :- 
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8.  He stated that the affidavit has been drafted by his learned counsel, Sri 

S.K. Singh, in accordance with his instructions and he has gone through 

the same and his counsel has explained it to him in his mother tongue 

i.e. Hindi and he found its contents as per his instructions and he swear 

and sign on this affidavit of his own on this the 7th day of 2015, at 

Tezpur.  

9. In his cross examination, he has stated that he runs hotel business at 

Amoni. He stated that he has been living in the house of Rajkumar Singh 

in Mohabhoirab at Tezpur for many years. He stated that he had lodged 

this case against the accused Mr. Balbir Singh, whom he knew from last 

3 to 4 years. He stated that accused Balbir Singh sought money from him 

in the month of May, 2013. Accordingly, he had lent Rs. 3,00,000/- 

(Rupees three lakhs) only to Balbir Singh on 8 or 9th June. He stated that 

he does not remember whether he had written in his complaint petition 

that he had lent money to the accused on 8 or 9th June. He had given 

the money in the morning time. At the time of giving money to the 

accused Rajkumar singh was present. The amount of Rs. 3,00,000/- 

(Rupees three lakhs) only was in Rs. 1,000/- currency denomination. He 

does not mentioned in his complaint petition as to where he had 

managed to bring Rs. 3,00,000/- (Rupees three lakhs) only. He stated 

that he does hotel business, but he has no income tax file. He became 

acquainted with the accused through Rajkumar Singh. He denied the 

suggestion that he had not issued notice to the accused on 21.2.14. He 

knows a little bit what has been written in evidence affidavit. He had 

lodged the case against Balbir Singh on 1.4.14. He had filed statement of 

affidavit on 18.6.14. Hence, he had filed affidavit after 2 to 2 ½ months 

on the day which he had lodged this case. He denied the suggestion that 

he had deposed falsely that he had lent money to Balbir Singh. He 

denied the suggestion that he does not recognize Balbir Singh. He denied 

the suggestion that as there was business relation between Rajkumar 

Singh and Balbir Singh and due to request of Rajkumar Singh, accused 

had issued cheque in his name. He denied the suggestion that he did not 
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pay any money to the accused that is why he could not file any 

document relating to lending of money. He denied the suggestion that he 

had filed this case to harass the accused as prompted by Rajkumar 

Singh. He denied the suggestion that he is entitled to relief from N.I. 

case. He denied the suggestion that accused is not liable to pay money 

to him. 

10.  PW2, Sri Raj Kr. Singh has stated in his examination in chief that he 

knows the complainant as well as the accused. Both of them had a very 

cordial and friendly relationship. Through there is age difference between 

them, but they were practically good friends and they shared good times 

together. He stated that the accused, Mr. Balbir Singh, in the month of 

June, 2013, approached the complainant for a loan of Rs. 3,00,000/- 

(Rupees three lakhs) only to overcome his immediate financial needs. He 

stated that the complainant, being a good friend of the accused, had 

extended the loan amount of Rs. 3,00,000/- (Rupees three lakhs) only to 

him in his presence. He stated that the accused in his presence agreed to 

refund the loan amount within six months i.e., within December, 2013. 

He stated that he came to know from the complainant that the accused 

with an intention to clear the loan amount issued a cheque which got 

bounced and which has become the subject matter of the present 

litigation.   

11.  He stated that his evidence on affidavit has been drafted by learned 

counsel, Sri S.K. Singh, in accordance with his instructions and he has 

gone through the same and the ld. counsel has explained it to him in his 

mother tongue i.e. Hindi and he found its contents as per his instructions 

and he swore and signed on this affidavit of his own. 

12. In his cross examination he has stated that he is acquainted with the 

accused for 8 to 10 years. He stated that he has good relation with the 

accused Balbir Singh since before. He recognizes the informant, Sanjay 

Kr. Singh. Informant Sanjay Singh is a tenant of his house. He stated 

that accused Balbir Singh sought money from the informant Sanjay Kr. 

Singh in the money before June, 2013.  He does not recollect, in which 
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date, the informant had given money to the accused. The informant had 

given the money to the accused in front of him. The notes were in the 

form of 1,000/- rupee currency. The informant had given the amount of 

Rs. 3,00,000/- to the accused from his business. He denied that he 

deposed falsely that informant had given an amount of Rs. 3,00,000/- 

(Rupees three lakhs) only to the accused. He denied that the informant 

and the accused were not acquainted each other. The informant had 

lodged a case against the accused over/ because of a cheque. He denied 

that accused had issued a cheque to the informant as per his request, as 

there was business between him and the accused. He denied the 

suggestion that the informant had lodged a false case against the 

accused.  

APPRECIATION OF EVIDENCE: 

13. The complainant in his evidence, has stated that he had lent Rs.3 lakhs 

to the accused, as they had a cordial relationship with each other and 

the accused had approached him to meet his financial need, in the 

month of June, 2013. In his cross examination, he has also stated that 

when he gave the money to the accused, Sri Rajkumar Singh was 

present. PW2, Rajkumar Singh, has corroborated PW1, in the sense that 

the loan of Rs. 3 lakhs was given by the complainant to the accused in 

his presence. Nothing could be elicited in their cross examinations, which 

could shake their veracity. Moreover, PW2, knew the accused for past 8 

years, and the complainant was a tenant in his house. Hence, the 

presence of PW2, during the financial transaction between the 

complainant  and the accused, is believable. Both PW1 and PW2 have 

corroborated each other, when they have stated that the money was 

given in Rs.1000/- currency denomination. 

14. Furthermore, the accused in his examination u/s 313 Cr PC, has admitted 

that the cheque was his, but he denied to have issued the same to the 

complainant. Further, during cross examination of PW1( complainant), it 

was also suggested to him that there was business between the accused 

and Balbir Singh, and the accused had issued a cheque in his name 
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(complainant) at the request of Balbir Singh. Hence, it can be inferred 

that a cheque was indeed given by the accused in the name of the 

complainant.  

15. In the light of the above, I am of the view that the complainant has been 

able to lay down the factual basis, for raising of the statutory 

presumption u/s 118 and 139 of NI Act. Hence, it is presumed that the 

complainant, being the holder of the cheque, had received the cheque 

from the accused, for the discharge of the debt of Rs.3 lakhs. Moreover, 

it is presumed that the complainant, being the holder of the cheuqe, is 

the holder in due course and the cheque was drawn on the date bearing 

on the cheque.  

16. The above presumption can be rebutted by the defense either by 

adducing evidence or by way of giving rise to  reasonable probabilities on 

the basis of materials already on record.  

17. In this case, the defense has not adduced any evidence. Even in the 

cross examination of PW1 and PW2, mere suggestions were put, to 

suggest that the accused had borrowed no money from the complainant 

and that the cheque was not issued to discharge any debt. Nothing could 

be elicited during their cross examination, to make the suggestions 

probable.  

18. The Ld. defense counsel, has relied on the decision of Hon’ble Supreme 

Court in K. Subramanium V. K Damodara Naidu, (2015)1 SCC 99. In 

this case, the Supreme Court had come to the conclusion that the Trial 

Court was right in holding that the complainant could not prove that he 

had the source of income to lend Rs.14 lakhs to the accused. 

19. The Ld. Counsel for the accused has argued that the complainant, in the 

present case also, could not show proof such as income tax return to 

show that he had the capacity to pay the amount  to the accused. 

20. In my view, the ratio of the above case, is not applicable in this case, 

because the facts of two cases are different. In the case before Hon’ble 

Supreme Court, the issue was of Rs. 14 lakhs, which is quite large an 

amount, in comparison to Rs. 3 lakhs, which is the subject matter of the 
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present case. It is true that the complainant has not produced income 

tax return, but it is in the evidence of the complainant, that he runs a 

hotel at Amoni. In other words, it is established that the complainant is a 

businessman. Hence, it is not unreasonable that he had Rs. 3 lakhs at his 

disposal for lending. Moreover, as stated earlier, PW2, has corroborated 

the assertion of PW1 that he had lent Rs. 3 lakhs to the accused.   

21. Coming to the fact of depositing the cheque in the bank, Ext 2, shows 

that the cheque, bearing no. 106203, was deposited on 13.1.14, i.e on 

the same day on which the cheque was drawn. Ext 3, which the letter of 

intimation of the bank to the complainant and Ext 4, the cheque return 

memo, prove the fact that the cheque has been dishonoured due to 

insufficiency of fund in the account No. 20059058056 of Sri Balbir Singh. 

Sec 146 of NI Act, requires the court to presume that cheque has been 

dishonoured, when bank slip or memo, having official mark denoting that 

the cheque has been dishonoured, unless and until such fact has been 

disproved.  

22. In the present case, the defense has not even disputed the fact that the 

cheque was not dishonoured due to insufficiency of fund in the account 

of the accused. Even when the question was put to the accused, the 

accused, in his statement, u/s 313 Cr PC, did not give any explanation, 

but stated that he does not know. Hence, defense has not been able to 

disprove the presumption u/s 146 of NI Act.  

23. Coming to the point of service of statutory notice, Ext 8, which is the 

certificate issued by Inspector of Post, Darrang Division, Tezpur, dtd. 

20.3.14, shows that the registered post letter no. RS062342773IN, dtd. 

15.2.14, was delivered to the addressee on 21.2.14. Ext 6, which is the 

postal receipt, shows that the said regd. letter was addressed to the 

accused, Sri Balbir Singh. Moreover, in his examination u/s 313 CrPC, the 

accused has stated that he had received the notice. Hence, his admission 

together with the documentary evidence proves the fact that the 

statutory notice was issued on 12.2.14, i.e within 30 days of receipt of 
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receipt of intimation of dishonor of cheque from bank, and was received 

by him. Ext 3 shows that the intimation letter was issued on 17.1.14.  

24. PW1 has  stated the accused had failed to pay the amount to him, even 

after receipt of notice till date. The defense has also not taken the stand 

that the money has been paid. In fact, the stand of the defense is that 

the accused had no dealing with the complainant, and hence, payment of 

money does not arise.  

25. In the light of the above, I am of the considered view that all the 

ingredients of Sec 138 of NI Act, are proved, beyond reasonable doubt. 

Thus, the prosecution has been able to prove that the guilt of the 

accused, Sri Balbir Singh u/s 138 of Negotiable Instruments Act, beyond 

reasonable doubt. Accordingly, the accused is convicted u/s 138 of 

Negotiable Instruments Act. 

26. Considering the nature of the offence , where credibility of business 

transaction by means of negotiable instrument is in issue, I am not 

inclined to extend the benefit of Probation of Offenders Act to the 

accused. 

27. Heard  on the point of sentence. 

28. Considering the facts and circumstances of the case and the nature of 

the offence, I sentence the accused to  pay a fine of Rs.3,75,000/-

(Rupees Three Lakhs and Seventy Five Thousand only), which is inclusive 

of the cheque amount and a lump sum interest amount, i/d R.I. for 

5(five) months. The entire fine amount, if realized, shall be given to the 

complainant as compensation.  

29. The judgment is pronounced in the open court on this  07th     of July, 

2017. The judgment is prepared under my hand and seal of this Court. 

30. The case is, accordingly, disposed of. 

 

                                                       (K.K. Sharma) 

                                               Addl. CJM, Sonitpur, Tezpur 
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LIST OF DOCUMENTS EXHIBITED BY PROSECUTION 

EXT 1:CHEQUE 

EXT 2:DEPOSIT SLIP 

EXT3: LETTER FROM BANK 

EXT4: RETURN MEMO 

EXT 5: NOTICE 

EXT 6: POSTAL RECEIPT 

EXT7: INQUIRY LETTER 

EXT8: CERTIFICATE ISSUED BY DEPT OF POST 
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